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 What rights, if any, should copyright and trademark holders have to stop the players from 

creating their favorite content in distributed and shared environments similar to Sony’s 

LittleBigPlanet? What rights, if any, should players have in creating user based content?  

 

 Distributed and shared environments within the context of the question refer to a popular 

coined phrase “virtual worlds.” These virtual worlds are quite distinct from standard worlds in 

traditional video games in that the virtual worlds are persistent, existing independently of any 

participant’s presence.1 There are significant amounts of participants, currently in the millions 

and growing, that spend their free time creating friendships, forming extensive social networks 

and organizations as well as collecting virtual property and assets.2 In these worlds, participants 

create a projection of themselves, a visual representational proxy, a virtual alter ego called an 

“avatar”, through which they interact with the virtual world as well as other avatars.3 As the 

avatar in the virtual world collects virtual property and assets, and becomes more powerful, the 

avatar will have the means to acquire and purchase more powerful virtual assets and larger 

pieces of virtual property.4 What distinguishes these virtual worlds from other online games is 

that they reinforce a sense of responsibility to a larger social group or, at least, require the 

individual gamer to acknowledge that other independent actors may intervene and alter their 

decision-making processes. 5 Sony has published is a puzzle platformer and user generated 

                                                 
1 Erez Reuveni, On Virtual Worlds: Copyright and Contract Law at the Dawn of the Virtual Age, 82 Ind. L.J. 261 
(2007).  
2 Geoff Keighley, The Sorcerer of Sony, Business 2.0, Aug. 2002, available at 
http://www.temple.edu/ispr/examples/ex00_08_01.html (last visited Dec. 5. 2008) 
3 Jack M. Balkin, Virtual Liberty: Freedom to Design and Freedom to Play in Virtual Worlds, 90 Va. L. Rev. 2043, 
2043 n.1 (2004). 
4 F. Gregory Lastowka & Dan Hunter, The Laws of the Virtual Worlds, 92 Cal. L. Rev. 1, 25-29 (2004). 
5 My Life as an Online Gamer, BBC News, Aug. 31, 2005, http://news.bbc.co.uk/1/hi/technology/4198918.stm 
(“[P]laying games online means that other people are playing live with you. You work as a team and it gives you a 
unique sense of responsibility. It's a little society.”) (last visited Dec. 5, 2008). 
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content video game for the PlayStation 3 called “LittleBigPlanet”. 6 Though the game features a 

set of levels for participants to explore, the game’s true innovation is the “customisable nature, 

from altering the player's character and personal space, to building entirely new objects and 

levels, and then sharing and playing them online as part of the LittleBigPlanet community.” 7 

The editor incorporates a large number of editing facilities to create levels from a low to a high 

degree of complexity. 8 Players may create new objects by starting with a number of basic 

shapes, such as circles, stars and squares, and then "painting" a shape into the level using one of 

the many materials. 9 One of the selling points of this virtual world was that players could sell 

their levels so that other players could participate. 10 

 There is clearly a market to supply these types of virtual worlds evidenced by the billions 

of dollars that the software developers net every year. 11 One survey estimates that the market for 

these online games will reach $9.8 billion by 2009. 12 Game developers like Sony initially tried 

to ban these types of real money trading, but found that in just five years, the market for virtual 

commodities for its games reached $200 million annually. 13 Sony realized the profit potential 

and launched the Station Exchange, its own official trading site for virtual commodities. 14 There 

are many players that earn a living within the framework of these online virtual worlds by buying 

                                                 
6 “LittleBigPlanet”, available at http://en.wikipedia.org/wiki/LittleBigPlanet (last visited Dec. 5, 2008).  
7 Id. 
8 Id. 
9 Chris Roper, LittleBigPlanet Review, Oct. 2008, available at http://ps3.ign.com/articles/919/919111p1.html (last 
visited Dec. 5 2008).  
10 Andrew Yoon, LittleBigPlanet Allows Users to Charge for Created Content, July 2008, available at 
http://www.ps3fanboy.com/2008/07/20/littlebigplanet-allows-users-to-charge-for-created-content/ (last visited Dec. 
5 2008). 
11 The amount has reached seven billion dollars as recently as 2004. Randall Stross, When Long Hours at a Video 
Game Stop Being Fun, N.Y. Times, Nov. 21, 2004, at BU3. 
12 Balkin, supra at 2043 
13 Dan Simmons, Buying Success In Online Gaming, BBC News, Aug. 5, 2005, 
http://news.bbc.co.uk/1/hi/programmes/click_online/4747939.stm (Last visited Dec. 5, 2008). 
14 Id. 
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and selling game items in real world marketplaces, like eBay. 15 As a result of these trades, the 

virtual assets have ascertainable market values, sometimes substantially high.16 One estimate is 

that roughly one billion dollars in capital is generated from the real world sale and exchange of 

virtual in game assets.17 Given that the economies of these virtual worlds are comparable to some 

small countries, there are questions of how the government should address concerns in these 

virtual worlds. 18 As these virtual worlds expand, and the numbers of participants increase, 

participants will want to find new economic opportunities “less onerous than real world labor.” 19 

Allowing innovators to add functionality to existing games by introducing new virtual worlds, 

texture packs, missions, characters, or other environmental factors would create a better gaming 

experience for end users and help foster further innovation. 20 The number of hours players 

(“participants”) spend online combined with the profits both developers (“proprietors”) and 

games earn from virtual worlds almost begs the question of whether a real world court will take 

up cases dealing specifically in this virtual space. 21 Even the IRS has looked into the tax 

ramifications of these virtual worlds. 22 The commodification of virtual worlds coupled with 

virtual goods worth real money outside the virtual world invites courts to cross the nexus that 

                                                 
15 Julian Dibbell, The 79th Richest Nation on Earth Doesn't Exist, Wired, Jan. 2003, at 106, 108 (discussing online 
markets for virtual goods). 
16 Leandra Lederman, “Stranger Than Fiction”: Taxing Virtual Worlds, 82 N.Y.U. L. Rev. 1620 (2007). 
17 Posting of Edward Castronova to http://terranova.blogs.com/terra_nova/2004/10/secondary_marke.html (last 
visited Dec. 5, 2008) (discussing an estimate by IGE president Stephen Salyer that the secondary markets related to 
virtual worlds are worth $880 million dollars). 
18 Edward Castronova, Virtual Worlds: A First-Hand Account of Market and Society on the Cyberian Frontier 1 
(CESifo, Working Paper No. 618, 2001), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=294828 
(last visited Dec. 5 2008) (“The nominal hourly wage [of Norrath, the world in the game Everquest] is about USD 
3.42 per hour, and the labors of the people produce a GNP per capita somewhere between that of Russia and 
Bulgaria.”). 
19 Reuveni, supra at 268 
20 A.H. Rajani, Davidson & Associates v. Jung: Reinterpreting Access Controls, 21 Berkeley Tech. L.J. 365 (2006). 
21 Balkin, supra at 2044-45 (arguing that the accelerating real-world commodification of virtual worlds will lead to 
legal regulation of virtual spaces). 
22 Julian Dibbell, Dragon Slayers or Tax Evaders?, Legal Aff., Feb. 2006, at 47, 47, available at 
http://www.legalaffairs.org/issues/January-February-2006/feature_dibbell_janfeb06.msp (last visited Dec. 5, 2008). 
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bridges the real world precedent with the virtual world unknown. 23 Due to large amounts of real 

money flow through these virtual worlds, legal consequences will follow from disputes that will 

inevitably arise over virtual property and transactions. 24  

 By definition, virtual property is a non-tangible digital asset that meets most of the 

characteristics of real world forms of property. 25 Relative scarcities and the free market 

therefore govern the price and availability of essential goods through the forces of supply and 

demand. 26 Virtual property possesses the characteristics of “rivalrousness, persistence, and 

interconnectivity.”  27 Virtual property in these virtual worlds are rivalrous because most objects 

that are protected under the umbrella of intellectual property can be duplicated by any number of 

users at the same time, while virtual property, like property, can only be used by one participant 

at one time. 28 Virtual property in these virtual worlds is persistent because the virtual property 

can be used later, even when the participant logs out of the virtual world. 29 Finally, virtual 

property is interconnected or transferable within the virtual world, without which there would be 

no property rights. 30   However, there is no positive law in the United States that sets out the 

rights and responsibilities that attach to virtual property. 31  

 Today, virtual property rights are primarily defined by contractual agreements between 

proprietors and participants, and supplemented by the accumulated bodies of property or contract 

                                                 
23 Reuveni, supra at 270 
24 Lastowka & Hunter, supra at 10 
25 Steven J. Horowitz, Competing Lockean Claims to Virtual Property, 20 Harv. J.L. & Tech. 443, 443-44 (2007). 
26 Jeff W. LeBlanc, The Pursuit of Virtual Life, Liberty, and Happiness and Its Economic and Legal Recognition in 
the Real World, 9 Fla. Coastal L. Rev. 255 (2008). 
27 Joshua A.T. Fairfield, Virtual Property, 85 B.U. L. Rev 1047, 1053 (2005). 
28 Id. at 1053-54. 
29 Id. 
30 Id. 
31 Id. at 1050 (stating that in the United States there is “no distinct protection for property rights in virtual 
property”). 
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common law. 32 For the most part, virtual property is freely transferable within virtual worlds. 33 

Most of the proprietors of the virtual worlds prohibit the buying and selling of virtual property by 

the companies’ End User License Agreements (“EULAS”). 34 In most instances the underlying 

computer code representing the virtual property is also claimed as intellectual property by the 

proprietors in the EULAs. 35 Most EULAs contain restrictions on virtual property alienability 

that place restraints on the legitimate markets for the transfer of wealth between the real and 

virtual worlds. 36 Understandably, proprietors design EULAs to shield themselves from losses of 

virtual property from participants. 37 The EULA is designed to protect the investments of the 

virtual world proprietors, to curb liability, and to allow the proprietors to retain a measure of 

control over the goings-on in the virtual world. 38  But, certain participants have been converting 

virtual property wealth into real world wealth on the black market, often contrary to a software 

companies' EULAs or Terms of Use agreements. 39 Even though courts tend to uphold the 

EULAs, specific EULAs like Blizzard’s (creator of online MMORPG “World of Warcraft”) 

have been criticized as adhesion contracts with an improper restraint on alienation. 40 Typically 

for tangible property, these types of adhesion contracts would be rendered unenforceable. 41 “The 

                                                 
32 Horowitz, supra at 445 (“Virtual property rights in all of the most popular virtual worlds are delineated by 
[EULAs].”). 
33 Id. at 444 (stating that virtual property rights include the right to alienate). 
34 Id. at 445 
35 World of Warcraft End User License Agreement, http://www.worldofwarcraft.com/legal/eula.html (last visited 
Dec. 5, 2008) 
36 Horowitz, supra at 445-46 (discussing the EULAs of Blizzard Entertainment). 
37 World of Warcraft End User License Agreement, supra at 3 (“All ownership rights and intellectual property rights 
in and to the Game and all copies thereof (including computer code, objects, characters .) are owned or expressly 
licensed by Blizzard.”)  
38 See Rules & Borders-Regulating Digital Environments, 21 SANTA CLARA COMPUTER & HIGH TECH L.J. 
807, 822-24 (2005) (discussing game industry perspective on EULAs and limiting liability in gamer-versus-
developer disputes). 
39 World of Warcraft Legal: Terms of Use, http://www.worldofwarcraft.com/legal/termsofuse.html (last visited Dec. 
5, 2008). 
40 Fairfield, supra at 1083-84 
41 Id. at 1052 
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common law has invalidated restraints on alienation of property from time out of mind.” 42 If a 

user's claim to a virtual product were strong enough, courts might be justified in ignoring the 

terms of a EULA that limited virtual property rights for these very reasons. 43 A proprietor has a 

strong labor-based claim to the virtual world and the virtual products created within it. 44 Where 

participants create entirely new in-world virtual products from unowned resources, a proprietor's 

claim to those products is much weaker. 45 Proprietors tend to look at virtual property as covered 

under intellectual property laws more than traditional property laws. Intellectual property rights 

specifically prohibit copying or producing similar ideas, expressions, or products and therefore 

are easier to exclude through EULAs. 46 Sony has recently made changes to their Playstation 

Network Service terms of use, notably adding terms and conditions for user generated content 

most likely because of the release of LittleBigPlanet. 47 Sony has already rescinded their initial 

claim that participants could sell their levels in LittleBigPlanet by amending their EULA 

guaranteeing exclusive rights to Sony to “license, sell and otherwise commercially exploit your 

User Material.” 48    

 Issues start to arise when participants create some artistic work with virtual property 

within the virtual world that they later wish to commercialize in some way, but quickly find 

themselves served because the EULA that they agreed to allocated all the virtual property to the 

                                                 
42 Glen O. Robinson, Personal Property Servitudes, 71 U. Chi. L. Rev. 1449, 1480 (2004). 
43 Horowitz, supra at 446 
44 Id. 
45 Id. at 451 
46 Id. 
47 Who Owns Your Little Big Planet Creations? (Hint: probably not you), Oct. 2008, available at 
http://www.gamepolitics.com/2008/10/18/who-owns-your-little-big-planet-creations-hint-probably-not-you (last 
visited Dec. 5 2008).  
48 Dean Longmore, LittleBigRipoff? Sony can sell your user content, Oct. 2008, available at 
http://ihavetheprincess.wordpress.com/2008/10/17/littlebigripoff-sony-can-sell-your-lbp-content/ (last visited Dec. 5 
2008). 
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proprietors as well as only issuing a license to the participant to use the game. 49 The proprietor 

would claim that they own the copyright to the work as well because it is a derivative work. 

Copyright law exists to promote the creation of artistic works by providing authors exclusive 

rights to their creative expression for a limited period of time. 50 To qualify for copyright, an 

author’s work must be fixed in a “tangible medium of expression … from which [the work] may 

be perceived, reproduced, or otherwise communicated, directly or with the aid of a … device.” 51 

Copyright law assumes for the most part that a creative work has one author, and that the work 

of that one author remains the same once fixed. 52 It is not so clear when dealing with the 

creative works created from virtual property in the virtual worlds because developers tend to 

create the structure of the world while the participants create the material for the virtual world 

through their exploration giving feedback to the developers. 53 This collaborative cycle yields 

“new and evolving plot elements, in-game events, social groups, and economic structures over 

which neither the developer nor the player can realistically claim sole creative ownership.” 54 

User created content allows the collective mind of the audience to criticize and personalize 

popular narratives. 55 Courts can view the virtual world creations in isolation, rather than as a 

creative whole in order to recognize participant alterations due to the insufficiencies of applying 

collaborative authorship to the virtual world. 56 With the proprietors granting access to the virtual 

world, then one can assume the proprietors grant permission to create. 57 Even if this permission 

                                                 
49 World of Warcraft End User License Agreement, supra 
50 U.S. Const. art. I, § 8, cl. 8. 
51 17 U.S.C. §§ 102(a) (2000). 
52 Dan L. Burk, Copyright and Feminism in Digital Media 20-21 (Minn. Legal Studies, Working Paper No. 05-12) 
(discussing the difficulty in applying traditional copyright law to collaborative digital works of authorship), 
available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=692029 (last visited Dec. 5, 2008); 
53 Reuveni, supra at 272 
54 Id. 
55 Henry Jenkins, Convergence Culture: Where Old and New Media Collide (2006). 
56 Id. 
57 Id. at 273 
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is refused, the participant in a virtual world might still retain copyright over the original aspects 

of the derivative work, as long as the elements the participant was not allowed to create do not 

“pervade” the work. 58  

 Many virtual worlds allow the participant to purchase virtual property in order design 

their own buildings, paintings, or musical scores. 59 These artistic works are often dependent on 

“prefabricated tools, images, and sounds, this raising the problem of originality.” 60 This limits 

the distinctiveness of the derivative work, where there are a finite number of ways a participant 

can express an idea, and therefore the idea and the expression become inseparable, and therefore 

the copyright doesn’t attach. 61 Copyright should attach though where originality and fixation are 

satisfied where the proprietor’s code does not markedly limit the scope of a participant’s 

creation. 62 As long as the participant’s creation within the virtual world is original, with a 

minimal degree of creativity, and are fixed in a tangible medium from which they may be 

communicated to others, these works should qualify for copyright protection. 63 The avatar may 

be limited by the code the proprietors develop for the virtual world, but the “avatar’s literary 

manifestations exist separate from the code base”, and are limited only by the participants own 

“mental faculties.” 64 The proprietor may claim that the work is a derivative work nonetheless. 

The Copyright Act defines a derivative work as a “work based upon one or more preexisting 

works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture 

version, sound recording, art reproduction, abridgment, condensation, or any other form in which 

                                                 
58 Eden Toys, Inc. v. Florelee Undergarment Co., 697 F.2d 27, 34 n.6 (2d Cir. 1982). But see Pickett, 207 F.3d at 
407 (rejecting the Eden court's discussion of copyright attaching to unauthorized derivative works that are not 
pervaded by the original as dicta). 
59 Reuveni, supra at 283 
60 Id. 
61 Morrissey v. Procter & Gamble Co., 379 F.2d 675, 678-79 (1st Cir. 1967) (Merger Doctrine).  
62 Reuveni, supra at 284 
63 Id. 
64 Id. 
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a work may be recast, transformed, or adapted.” 65 Barring substantial similarity to the 

copyrightable works, a creative work is most likely independently copyrightable by its creator, as 

long as the work is original and fixed. 66  

 In evaluating the rights that the participants have in the virtual world for their own 

creations, we need to understand the liability for both participants and proprietors for possible 

copyright infringement. The Digital Millennium Copyright Act (“DMCA”) tries to address the 

reality that due to technological innovation, copyrighted works are easier to copy and transmit. 67 

Technological advancements in computer software and computer hardware have created new 

challenges in balancing the competing interests in copyright law. In 1999, Congress enacted the 

DMCA as an expansion of copyright law because in the digital information age, copyright 

authors must employ protective technologies in order to prevent their works from being 

unlawfully copied. 68 Before the DMCA, the burden would be on the plaintiff to demonstrate the 

copyright infringement and the defendant would still be able to use the fair use doctrine as a 

defense. For the copyright owner, fair use is a reactive doctrine because a defendant invokes it as 

a defense to copyright infringement. 69 Decisions prior to the DMCA were based upon the test 

from the Sony decision, that the substantiality of the present and potential noninfringing use 

would determinate liability. 70 In 2005, this changed with the Grokster decision, where the 

Supreme Court addressed the question “under what circumstances [is] the distributor of a 

product capable of both lawful and unlawful use … liable for acts of copyright infringement by 

                                                 
65 17 U.S.C. § 101 (2000 & Supp. III 2003). 
66 Reuveni, supra at 286 
67 In re Aimster Copyright Litig., 334 F.3d 643, 655 (7th Cir. 2003). 
68 17 U.S.C. § 1201 (1998). 
69 Dreyfuss, Rochelle, and Kwall, Roberta. Intellectual Property: Trademark, Copyright And Patent Law. New York: 
Foundation Press, 2004 at 412. 
70 Sony Corp. of Am. v. Universal City Studios, Inc., 104 S. Ct. 774, 789 (1984). 
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third parties using the product [?]” 71 The Court found contributory copyright infringement 

because the enablers had actively induced infringing behavior. 72 Internet Service Provider’s 

(“ISP”) were concerned that they would be held liable for copyright infringement engaged in by 

users of their service. 73 To address this concern, the DMCA provides a safe harbor provision 

against a claim of copyright infringement if an ISP, once notified by copyright holder, to remove 

the infringing material. 74  

 Marvel v. NCSoft highlights the interests of copyright owners in protecting their 

intellectual property in virtual worlds. 75 It also illustrates the current trend of copyright owners 

to seek redress for infringement by asserting secondary liability theories. 76 The court found that 

NCSoft and Cryptic were in fact ISPs for the purpose of the DMCA. 77 Game proprietors like 

NCSoft should fall under the safe harbor provisions of Section 512(b) and (c). 78 Since the 

Grokster decision, there is a question of whether NCSoft falls under the safe harbor provision 

because there is comparison with Grokster in how NCSoft induced infringement through their 

advertising, and public statements. 79 NCSoft did not take effective steps to stop the participant’s 

infringement. 80 NCSoft knew that its service was used to infringe and did take effective steps to 

prevent the infringement. 81 If NCSoft was found to have taken affirmative steps to reduce the 

infringement then they would not have been susceptible to the Grokster test for inducing 

                                                 
71 Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 125 S. Ct. 2764, 2770 (2005). 
72 Id. 
73 In re Aimster Copyright Litig., 334 F.3d at 655 
74 17 U.S.C. § 512 (2000). 
75 Andrea W. M. Louie, Designing Avatars in Virtual Worlds: How Free Are We To Play Superman?, 11 No. 5 J. 
Internet L. 3 (2007). 
76 Id. at 6 
77 Ruling on Marvel's Motion to Dismiss Counterclaims, Marvel Enters., Inc. v. NCsoft Corp., No. CV 04-9253-
RGK (PLAx) 2-3 (C.D. Ca. Jan 25, 2005). 
78 Charter Communs., 393 F.3d 771 (8th Cir. 2005).  
79 See Quentin Hardy, Ordinary Hero, Forbes, Oct. 4, 2004, at 100, available at 
http://www.forbes.com/forbes/2004/1004/100_print.html (last visited Dec. 5, 2008). 
80 Grokster, 125 S. Ct. at 2774 
81 Britton Payne, Super-Grokster: Untangling Secondary Liability, Comic Book Heroes and the DMCA, and a 
Filtering Solution for Infringing Digital Creations, 16 Fordham Intell. Prop. Media & Ent. L.J. 939 (2006). 
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infringing behavior and fallen under the safe harbor provision. There is one question if NCSoft 

could have used the “fair use” defense, but under closer scrutiny it probably would not have held 

up. Even for third party infringers, some unauthorized derivative works are nonetheless 

copyrightable under the doctrine of fair use, which “allows a holder of the privilege to use 

copyrighted material in a reasonable manner without the consent of the copyright owner.” 82   

 The fair use doctrine is typically only used when it is been established via fact finding 

that the defendant’s work is in fact substantially similar to the plaintiff’s.83 To clear up 

ambiguities, Congress codified the four factors of the fair use doctrine in section §107 of the 

1976 Copyright Act. 84 The Supreme Court concluded in Campbell v. Acuff-Rose Music, Inc., 

“All [four statutory factors] are to be explored, and the results weighed together, in light of 

purposes of copyright.” 85 The first factor of the fair use doctrine is “The purpose and character 

of the use, including whether such use is of a commercial nature or is for nonprofit educational 

purposes.” 86 This includes whether the purpose of use was for commentary, criticism, news 

reporting or parody. 87 This factor also looks into whether the use adds something new to the 

original, creating something of a different character. 88 The more “transformative the new work, 

the less will be the significance of other factors, like commercialism, that may weigh against a 

finding of fair use.” 89 

 The Supreme Court of the United States specifies that commercial use is only one factor 

that may weigh against fair use as noted in Sony Corp. of America v. Universal City Studios, 

                                                 
82 Narell v. Freeman, 872 F.2d 907, 913 (9th Cir. 1989). 
83 Dreyfuss at 411. 
84 17 U.S.C. § 107 (1976). 
85 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994). 
86 17 U.S.C. § 107(1) 
87 Campbell, 510 U.S. at 578 
88 Id. 
89 Id. 
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Inc... 90 The Court distinguishes between the commercial and noncommercial uses of the 

copyrighted work, stating that every commercial use of a copyrighted work is to have the 

presumption that it is an “unfair exploitation of the monopoly privilege” therefore requiring a 

burden to demonstrate a fair use defense. 91 The Court goes on to state that for noncommercial 

uses of a copyrighted work, there must be proof that either “the particular use is harmful, or that 

if it should become widespread, it would adversely affect the potential market for the 

copyrighted work” for the fair use doctrine to not apply. 92 The burden is to demonstrate a 

preponderance of the evidence that there is some meaningful likelihood of future harm that exists 

with the copyright infringement.93 The Court in Sony stated that if the use is for commercial use, 

the likelihood is presumed, but if for noncommercial use, the likelihood must be demonstrated.94 

Commercial use is not conclusive of infringement, but merely weighs against the finding of fair 

use.95 

 The second factor is “the nature of the copyrighted work.”96 This tends to look at the 

original’s creative expression and see if it was for public dissemination.97 If it original work was 

for public dissemination, than this would fall within the copyright’s protective purposes.98  

 The third factor is “[t]he amount and substantiality of the portion used in relation to the 

copyrighted work as a whole.”99 This factor asks the relevant question of whether a substantial 

portion of the infringing work was copied verbatim from the copyrighted work.100 The Court in 

                                                 
90 Sony Corp. of America, 464 U.S. at 417 
91 Id. at 451 
92 Id. 
93 Id. 
94 Id. 
95 Id. 
96 17 U.S.C. § 107(2) 
97 Campbell, 510 U.S. at 586 
98 Id. 
99 17 U.S.C. § 107(3) 
100 Id. at 587 
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Campbell, states that this factor looks strictly at how excessive the actual copying was, with the 

likelihood that the “infringing” content would serve as a substitute in the market for the 

original.101 The Court made clear that this factor looks at how excessive the copying was, and not 

whether the content itself was the most distinctive or memorable features of the original.102 

 The fourth factor of Fair Use under §107 is “[t]he effect of the use upon the potential 

market for or value of the copyrighted work.”103 A parody is typically not considered to harm the 

original’s market because “parody and the original usually serve different market functions.”104 

The Court reasoned in Campbell that the authors of original works would “license critical 

reviews or lampoons of their own productions” which remove them from the potential licensing 

market.105 Evidence of substantial harm would weigh against fair use because “the licensing of 

derivatives is an important economic incentive to the creation of originals.”106    

 There is a remaining question that Grokster never answered about the amount of 

infringement necessary to trigger liability for the third-party infringers (participants) absent 

inducement. 107 The Sony court found that the “time shifting” use with the VCR was “fair use” 

and therefore not infringing. The Grokster court did not truly address the Sony decision as to 

“substantial noninfringing uses” to clarify what amount constitutes the infringing use. 108 The 

court also did not give a bright line rule as to secondary copyright infringement liability when a 

product has been used to infringe copyrighted works. 109 These particular questions will not be 

                                                 
101 Id. 
102 Id. 
103 17 U.S.C. § 107(4) 
104 Id. at 591 
105 Id. at 592 
106 Id. at 593 
107 Sony Corp. of Am., 104 S. Ct. at 789 
108 Britton Payne, 16 Fordham Intell. Prop. Media & Ent. L.J. at 968 
109 Shane Nix, Lifting the Supreme Court’s Thumb Off of the Scale: Promoting Technological and Entrepreneurial 
Innovation, While Protecting the Interests of Copyright Holders after MGM v. Grokster, 16 DePaul-LCA J. Art & 
Ent. L. 49 (2005). 
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answered because NCSoft and Marvel settled out of court. Given the amount of user created 

content from copyrighted works, and would beneficial if the court addressed this particular issue. 

This settlement leaves copyright law unclear as to what rights individual players and online 

videogame companies like NCSoft have going forward. 110 This is significant because the answer 

could have a significant impact for the developing virtual worlds, such as in LittleBigPlanet, 

where participants have already created levels such as Nintendo’s “Super Mario Brothers”, and 

created objects such as the Star Wars Lightsabers. 111 

 In conclusion, there are competing interests with the proprietors wanting the flexibility to 

develop and expand their worlds while at the same time participants want some rights over the 

content and communities they create in these worlds. Even limited virtual property rights will be 

sufficient, similar to the model used for leasing apartments. Given the recent expansion of virtual 

worlds, the courts may find that reasonable people do not view the virtual worlds as just games, 

but as part of their livelihoods. With so many participants interacting in virtual worlds, either for 

pleasure or business, it is only a matter of time before courts or legislators apply real laws to 

virtual worlds. 112 The current copyright doctrine can support participant’s intellectual property 

rights, as well using current contract law to void unduly restrictive EULA terms. 113 These types 

of participant owned intellectual property rights might limit the proprietor’s ability to exert 

absolute control over the game but participants will demand such nonetheless. 114 If proprietors 

continue to view their participants as consumers, then it seems logical that consumer protection 

laws should protect those participants, especially when proprietors want participants to create 

                                                 
110 Andrea W. M. Louie, Designing Avatars in Virtual Worlds: How Free Are We To Play Superman?, 11 No. 5 J. 
Internet L. 3 (2007). 
111 LittleBigPlanet 'Super Mario Bros’, available at http://www.gametrailers.com/player/usermovies/270976.html 
(last visited Dec. 5 2008); (Light sabers in LittleBigPlanet) http://www.youtube.com/watch?v=4ZYtGWk3JUM (last 
visited Dec. 5 2008). 
112 Balkin, supra at 2045 
113 Reuveni, supra at 303 
114 Id. 
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content despite the EULA. 115 As the virtual world becomes commodified, a more compelling 

reason for consumer protection laws develops. 116 Also, the day is not far off when participants 

will claim that the virtual worlds the proprietors create are similar to “company towns” in Marsh 

v. Alabama117 to assert their Constitutional rights. 118 As more individuals live out their lives in 

these virtual worlds, any simple resolution of Constitutional, property, or contractual rights 

becomes more difficult and therefore a reevaluation of the scope of fair use rights needs to be 

established. It is in the best interests of participants and proprietors to recognize limited property 

rights within virtual worlds by legislating and permitting virtual property transactions in the real 

world, as well as vesting rights in original works derived from virtual property to participants 

while continuing to vest ownership rights in the original virtual property with the proprietors that 

create the virtual worlds.   

  

                                                 
115 Id. 
116 Id. at 2081-82. 
117 326 U.S. 501 (1946) (applying free speech rights to a “company town”). 
118 Paul Schiff Berman, Cyberspace and the State Action Debate: The Cultural Value of Applying Constitutional 
Norms to “Private” Regulation, 71 U. Colo. L. Rev. 1263, 1302-06 (2000). 
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